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The Barseback case
On 16 June 1999, the Supreme Administrative Court in Sweden approved the government’s decision to close down the Barseback nuclear plant (judicial review).
 The background was as follows. 

In the aftermath of the Harrisburg-accident, Sweden held a referendum in 1980 about the future of nuclear power. The result was that nuclear power should be phased out in 2010.
 Little has been done since then, but in late 1997 the Swedish Parliament passed the so-called “Phase-out Act” (SFS 1997:1320). The Act prescribes that, in order to promote the ecological and economically sustainable management of energy, the govern​ment can decide to withdraw the permit for a nuclear power reactor at a certain date. This decision must be taken individually for every reactor with regard to factors such as the date con​sidered to be most favourable for the change-over of energy system, the location of the plant, the age and construction of the reactor and its importance for the national energy supp​ly. According to the Act, the phasing out of nuclear power shall be done in a way that ensures Swedish industry and society access to electricity on competitive con​ditions. A decision to withdraw a permit gives the permit-holder right to full econo​mic compen​sa​tion, however, calculated from a running time for the reactor of 40 years.  
On 5 February 1998 the Swedish Government decided to withdraw the permits for the first reactor in the Barseback nuclear plant. The permit-holder, BKAB,
 applied for judicial review at the Supreme Administrative Court and also demanded that the EC Court should be asked for a preliminary ruling on the issue. BKAB claimed that the decision was illegal on a number of grounds, mainly:

· the decision violated the principle of proportionality according to the Swedish Constitutions and the European Convention on Human Rights;
· the decision was not adequately based; among others there was not a full Environmental Impact Statement (EIS);   

· there was no urgent public interest motivating such a decision, which is an absolute demand in the Constitution and the Convention;
· it infringed the right to free enterprise and freedom from discrimination;
· the decision was against the prohibition in the European Convention against retroactive legislation and also was violating the general principles of protection of legitimate expectations and legal certainty;
· it was violating the demand for generality that all law-making must rest upon,

· it was also violating the European Energy Charter; and 

· it violated the Constitution and the Convention by not giving the permit-holder the right to full compensation. 

The Supreme Administrative Court (“SAC”) started by stating that the judicial review aimed to judge the legality in an administrative decision. This means that the administrator has room for his own discretion, within the legal framework. 
The Court then analysed whether the “Phase-out Act” is in accordance with other and higher norms in the legal hierarchy. The Courts initially stated that the law was generally applicable. Expropriation can only be allowed if there is a substantial public interest. The applicants denied that a phase-out of nuclear power in Sweden contributed to the development of a sustainable energy system.
 The court did not agree. Since 1980 it has been clear that a phase-out of nuclear power in Sweden is an important part of the objectives for the energy policies of the country. That makes the phase-out of substantial public interest, irrespective of its politically controversial nature.
Dealing with the applicants’ objections to economic compensation, the SAC stated that in this aspect there were two decisions to handle. The first one concerned the government’s decision to withdraw the permit, the other was to be decided upon by an ordinary court in a civil case. In this case – which concerns only the first decision – deficiencies in the provisions about compensation could only be taken into consideration if they were substantial. The court did not find that this was the fact, either concerning the circle of entitled persons, or the amount of compensation. The SAC also stated that the decision did not violate the right to free enterprise. Nor did it violate the prohibition from retroactivity in the Constitution or the European Convention. According to the court, it is clear that favourable administrative decisions like permits can be altered by later decisions if there are substantial public interests in the matter, for example security reasons. 
The next step for the court was to judge whether the application of the Phase-out Act was permissible in this case, concerning the withdrawal of the permit for the reactor Barseback 1.
The applicants had objected that the government’s decision violated the demands for acceptable preparation under the Swedish Constitution and EC law, especia​l​ly the demands for an EIS. The Supreme Admini​stra​tive Court initially stated that the matter of closing down the Barseback nuclear plant had been under thorough investigation since the beginning of the 1980s. The government’s decision could be regarded as the end of that procedure. The court continued with the demand for an EIS that must forego certain operations according to national law and the EC Directive 85/337.
 The decision clearly was not violating the national regu​lations on EIS. However, it was, according to the Court, unclear if the EC Directive in its original version covered compulsory shut-down of nuclear plants (Article 1(2), Annex I, Article 1(5)). A request for a preliminary ruling from the EC court under Article 177 of the Treaty could therefore be of interest. However, reasoned the court, when comparing the material re​quire​ments for an EIS according to national law and the EC Directive (Articles 5(1) and 5(2)), it was obvious that the written reports that had been generated throughout the years on the matter were fully satisfactory. All the consequences of the shut-down, both on a natio​nal level and in Barseback and even including the so-called zero-alternative (to con​tinue the production), had in this way been elucidated. The court found that the material lacked only a non-technical summary of the project (Art 5(2) paragraph 4), and this could obviously not influence the outcome of the shut-down decision. The court, therefore, found that the government’s decision had not been violating the demands for an EIS and also that there were no need for a preliminary ruling from the EC court.
Then the court scrutinised the government’s choice to start the phasing-out of nuclear power in Sweden by closing down the Barseback reactor 1 on 1 July 1998. The court held that the Government’s argument, that the phasing-out should be done over a long period of years and start as soon as possible, was a decision within the discretion that was given in the law. It also accepted that the Barseback reactor 1 should be first in order because of its situation in a densely populated area and that there was no objection to the government’s considerations of the Danish standpoint on the issue. Nor did the decision violate the principle of proportionality, because it was both appropriate and necessary. And moreover, there was no clear disproportion between the ad​van​tag​es for the public, compared with the disadvantages for the permit-holder, among others considering that the latter has a right to economic compensation. The decision should however not apply immediately. A period for preparations should be given, which was decided to the end of November 1998.  
Finally, the Supreme Administrative Court found that the EC rules of free compe​tition do not hinder nationalisation or expropriation as such. These measures are per​miss​ible if the public interests are substantial and as long as they are not discriminatory against foreign companies. This was not the fact in this case, according to the court. The eventuality that Sydkraft had been badly prepared or organised for the closing down of Barse​back, and that the state-owned companies for a time gained an advantage, did not make the decision unlawful. Nor does the European Energy Charter prohibit an ex​prop​riative decision like this, although it might give the PreussenElektra a right to eco​no​mic compensation.
�  Cases 1424-1998, 2397-1998 and 2939-1998. 


� Sweden has 12 reactors at four nuclear power plants. Two of these plants are located on the Baltic Sea, and two of them on the west coast. Barseback (two reactors) is located in the narrow sound between Denmark and Sweden, Oresund, quite close to the cities of Malmo and Copenhagen. The Danish Government has for many years asked Sweden to close down the Barseback-plant because of its location in a heavily populated area. 


�  Two other companies, Sydkraft and PreussenElektra as owners and shareholders, also applied for judicial review. The Supreme Administrative Court found that all three companies had locus standi in the case. 


� The applicants in this argument might be said to have tried to use the legal route to challenge the result of the referendum.


� Directive 85/337 on the assessment of the effects of certain public and private projects on the environment (OJ 1985 L 175/40). This directive was amended by Directive 97/11/. This amendment however was not be implemented into national law until 14 March 1999, and was therefore not applicable in the case. 





